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Cena’ Order No. 10 


“UNITED ST 
| SOUTHERN 


IN THE MATTER 
OF : ORDER NO. 10 


INVESTORS FUNDING CORPORATION OF NEW : In Proceedings for 
| YORK the Reorganization 
F C COLLATERAL CORPORATION : Of Corporations 
JALWICK REALTY ged Under Chapter X of 
BALCO PROPERTIES CORPORATION : the Bankruptcy Act 
ICH # 4 pinceoen 
Ee # 16 INCORPORATED 

ENGRO REALTY CORP. 
jooov: REALTY CORP. : Nos. 74 B 1454, 
8484 16TH STREET CORPORATION 1455 and 
f.z15/35 OAK LEAF DRIVE CORPORATION 74 © iste. 
3 EAST 93RD STREET CORPORATION 74 B 1542 

15 WEST END AVENUE CORPORATION inclusive 
S674 ALICE AVENUE CORPORATION 
IFORVIL REALTY CORP. 

17 EAST 57TH STREET REALTY CORPORATION 
1470 PALISADE AVENUE CORPORATION 
IHERNE REALTY CORP. 
iLFC REALTY SERVICES CORPORATION 
IFC SECURITIES CORPORATION 
JIFC SERRAMONTE ESTATES CORPORATION 
iLNVESCO HOLDING CORPORATION 

INVESCO MANHATTAN CORPORATION 
\\9780 AIRPORT BOULEVARD CORPORATION 
PARKEN REALTY CORP. 

Derreen REALTY CORP. 
[SKIPTON REALTY CORP. 
bot EAST 95TH STREET CORPORATION 


i 
i 
t 


O01 EAST 92ND STREET Ses 
320 WEST END AVENUE CORPORATIO 
3103 75TH AVENUE CORPORATION 
2039 BROADWAY CORPORATION 

2141 LEMOINE AVENUE gpectebacaptacad 
i200 EAST 96TH STREET CORPORATIO 
liVENTRY REALTY CORP. 


ORDER RESTRAINING 
WHEREAS, Investors Funding Corporation of New York 


iC""Funding") and I FC Collateral Corporation ("Collatera‘”) 


General Order No. 10 


it es =e : - 
filed petitions under Chapter X of 
i 


jj stober 21, 1974 


there 


onsolidated petition under Chapter X Bankruptcy 


WAct on October 30, 1974 which was approved by order of this 


iH 


jcourt entered on October 30, 1974; and 


i WHEREAS, all of said proceedings were consolidated 
I ; 

hfor procedural purposes under the above caption pursuant 

ij 

z order of this court ente--ed on October 30, 1974; and 
WHEREAS, actions have been commenced against 
lvarious of the debtors anc other actions have been threatened 
y2@gainst various of the debtors, other than actions which 


H 


Ware aucomatically stayed pursuant to the provisions of §148 


of the Bankruptcy Act, 11 USC §548; and 


WHEREAS, vtilities have threatened to cut off, 


4. 


disconnect and terminate service unless pre-Chapter obliga- 
jtions are paid and substantial deposits are made, which de- 
lposits are in many instances excessive and the terms for 
spayment thereof unreasonable; and 


WHEREAS, it appears to the satisfaction of this 


ycourt that all actions against the debtors, or any of then, 
| 


General Order No. 10 [3] 


operation of the 


business of said debtors must be stayed in 
jorder to preserve and protect the assets of these estates 


! 
i 
pfrom being irreparably injured 


and damaged; and 


| WHEREAS, such injury damage may well result 
isting 


HI P — ‘ - 
jplaintiffs in actions commenced, 
4 


i 

t 

I : ates 
before a hearing can be held or notice given to ex 


or those who may commence 


LM oviens: or to utilities, and 
WHEREAS, this court has exclusive jurisdiction 


over the debtors and their property, wherever located, pur- 


suant to §111 of the Bankruptcy Act, 11 USC §511 and has 


lehe jurisdiction to require receivers appointed in p 


pceedings not to turn over all prof 

\ 

. debtors in set forth under §2a(21) 
* 


} 
jof the Bankruptcy Act, 11 USC 
i 


{F 
‘ 


NOW, therefore, upon the foregoing and all the 


Iproceedings heretofore had herein and sufficient cause ap- 


pearing therefor, it is on motion of Levin & Weintraub, at- 
if 


for the debtors, 


ORDERED : 


i That until final decree or the further order 


. this court, all creditors and stockholders, and 


isheriffs, marshals and other officers, and their respective 


Hattorneys, servants, agents and employees, and all other 


ipersons, firms and corporations be, and they hereby are, 


ijointly and severally, njoined and stayed from comuencing 


5 f 


General Order No. 10 


or continuing any action at law or svit or proceeding in 


| 
| 


q P P a , , 
jequicy against said debtors in any court, or from executing 


jor issuing or causing the execution or issuance out of any 


purpose of 

| impoundng or taking possession of or interfering with or 
yenforcing a lien upon any property, including but not 
limited to mort receivables, owned by or in the pos- 
session of the said debtors and from doing any act or thing 


whatsoever to interfere with the possession or management 


by said debtors of the property and assets of the within 


yestates, or to interfere in any manner during the pendency 
or this proceeding with the exclusive jurisdiction of this 


i 


4] : : : * 
icnurt over said debtors and their respective properties; 
jand all persons, firms or corporations owning any lands or 
U 


i. 
buildings occupied by said debtors or wherein is contained 


""” property of the within estates be, and they hereby are, 


it 


jointly and severally, stayed, pending the further order of 
this court, from removing or interfering with any such 


roperty, and the plaintiffs and petitioners in any suits, 


» agents and employces be, and they hereby are, en- 
jjoined and restrained from taking any further actions or 
setepe in said actions, suits or proceedings against the 

debtors. 


24 That all persons, firms and corporations be, 


and they hereby are, enjoined from disturbing, interfering 


A LT A NR ie nae TT TTY TS An SN NTRNRSURSN i ents secenesestnsnsiseninnennstnneniekme: 


) 

with, cutting off or disconnecting the furnishing of gas, 
Eccicvien: service, heat, electrical service, water supply 
le: any other utility of like kind furnished to said debtors, 


fenci further order of this court. 

| 3. That any and all receivers appointed in pro- 
ceedings not under the Bankruptcy Act are jointly and sever- 
Nally directed to deliver any rties of the debtors, 

or any of them, in their possession to such respective 
idebtor and to account to this court for the disposition 

by them of any property of the debtors which may have come 
into their possession and said receivers are jointly and 


severally stayed from any further interference with the 


operation of the business or properties of said debtors, in- 


NE EE A LN NN eR gen any = 


cluding but not limited to any attempt to collect rental in- 
come generated by said properties; and all tenants of said 
properties are authorized and directed to pay all rent to 


the debtors herein. 


/s/ DAVID N. EDELSTEIN 
Chief United States District Judge 
} 
Dated: New York, New York 
October 30, 1974 


i| CONSENTED T0;:* 


IMILBANK , TWEED, HADLEY & McCLOY 
HAttorneys for The Chase Manhattan Bank, N.A. 


: [s/ JCHN J. JEROME 


i*This consent is without prejudice to The Chase Manhattan 
, as agent for itself and other banks, making ap- 
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Order To Show Cause 


Upon the annexed application of James Bloor, as 


Reorganization Trustee of the above-named debtors, dated 


faa 


August (+, 1975, and the annexed affidavit of Robert Valimont, 


a member of the firm of Power, Bowen & Valimont, dated August. 
6, 1975, and no adverse interest having been represented, and 
sufficient cause appearing therefor, it is 
ORDERED, that gll interested parties show cause before 
; ; [yas fw . 
this Court in Room (> of the United States Courthouse, Foley 


Square, New York, New York on the g* day of Sym 975, at 


9:37 o'clock in the fA noon of that day, or as soon 


thereafter as counsel can be heard, WHY: (a) Jaytee-Penndel 


Company ("Jaytee-Penndel") and its attorneys should not. be 
enjoined and stayed from the commencement or continuation of 
any pending or contemplated suits, actions or proceedings 


Load 


against the Trustee; (b) the Trustee should not be authorized 
to commence a foreclosure suit in Pennsylvania against 


Jaytee-Penndel; (c) the Trustee should not be authorized to 


employ and appoint the firm of Power, Bowen & Valimont, 


as special counsel therefor; (d) Jaytee-Penndel should not 


be required to raise in the Pennsylvania foreclosure proceed 
any claims or defenses Jaytee-Penndel may have against the 
Trustee or any of the above-named debtors; and (e) this 
Court should not grant to the Trustee such other and further 
relief as may be just and proper under the circumstances; 
I eed it is further 

ORDERED, that pending a hearing on the aforesaid 

application, Jaytee-Penndel and its attorneys, servants, agents 


and employees be, and they hereby are, restrained and 


Order To Show Cause [3]. 


enjoined from continuing, the prosecution of the suit against 
pains 


the Trustee now pending in the Supreme Court of the State 


of 
New York, County of Rockland, as more fully described in the 
application; and it is further 
ORDERED, that the security provision of Fed. R. Civ. 
P. 65(c) be, and it hereby is, waived, and 1 is further 
ORDERED, that service of a copy of t 
the application upon which it is based, upon the 


Exchange Commission, 26 Federal Plaza, New York, 


The Chase Manhattan Bank, N.A., c/o Milbank, Tweed, Hadley 


& McCloy, One Chase Manhattan Plaza, New York, New York; The 
United States Trust Company. c/o Carter, Ledyard & Milburn, 
“Two Wall Street, New York, New York; Republic 

Insurance Company, ei6 Was, Neuburger & Sive, 425 Park Avenue 
New York, New York; the debtors, 


Broadway, New York, New York; The IFC Debentureholders' Pro- 


tective Committee, c/o Kronish, Lieb, Shainswit, Weiner & 


Hellman, 1345 Avenue of the Americas, New York, New 


Jaytee-Penndel, c/o Dennis G. Katz, Esq., 300 North Main 


Street, Spring Valley, New York, in person or by certified 


es : oil 
mail, return receipt requested, made on or before August /5, 


1975 at §'#0 p-m., shall be dcemed good and sufficient ser-~ 


vice hereof. 


Dated: New York, New York 
August /3", 1975 
at fisbe pm. 
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Lrustes 
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oO i 


ursuant to an order of this 
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(Order No. 11), and thereafter duly qualified 
acting as 

ese proceedings were commenced 
with this court on October 1974, on behalf of 
Funding Corporation o pw York and IFC. Collateral 
("Collateral") of their respective voluntary 
reorganization unde provisions of Chapte1 
Bankruptcy Act. Thereafter, o 


thirty-two above-named corporations filed their joi 
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2 & t 
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Trustee's Application ti2). 


7. The Buffalo Savings Bank (the “Bank'') is the 
£ } 


Joan, and $3,767.33 to be deposited in an escrow account 
for the payment of real estate taxes. The total monthly 
payment due to the Bank on the first of each month is thus 


$12,934.00. The remaini 


1 balance due on the 


a 
1) 
ca 
6?) 
a 
es 
4 
Q 
w 
3 
0 
re) 


First Mortgage is approximately $1,067 


8. Collateral is the holder of a “wrap-around” 


mortgage on the Property (the "Wrap-Around Mortgage ) 


- 

| 
per annum. Under the terms of the First 
is to receive monthly payments of $9,166.67, to be applied 
to interest and amortization of the principal b«lance of the 


balance due on the Wrap-Around Hlortgage is approximately 


61 482,592.16. 


| rt A | 
Wrap-Around 


he at ei iA i a aor Tee od We Sere So 

Mortgage at the rate of 7-3/4% per annum. Under the terms 
ad 3 ra : oe ~ ra 

of the Wrap-Around Mortgage, Collateral is to receive +rom 


M4 3 : . a q ep > q ao a yin ~ gunninsl 
be applied to interest ane amortization of the principa: 


balance of the wrap-around loan and monthly escrow pé 


of $6,114.15, of which $2,346.82 is to be deposited in an 


charges. 
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the re ‘t+ seeks in the Rockland County 

not 

substantia 


Wrap-Around i gage and a diminishment 


therein. 


eates an exception to the general 


rule prohibiting s its agai trustees without leave of the 


court, ist rrounds owing the Rockland County 
suit. p \ submits that section 
any basis for allowi the prosecution 


not "with respect 


‘s] 


connected with" the debtors’ property. Furthermore, 


the Rockland County suit is nominally 
is to substantially the Wrap- 
is property owned by Collateral, 


10 herein, 


described 


to enjoin and § 
suit and the commencement 
by Jaytee-Penndel ag: 
§§ 11(a) (15) 
such an order 
would be in the be: j res the debtor's estate and its 


creditors. 


Tht Trustee Should Be Authorized 
q 


Commence a Foreclosure Suit 


Jaytee-Penndel 

Wrap-Around Mortgag in mb through 
failure to make payments > ther de as described 
paragraph "14" al . Applicant 1 nan the overdue 

Jaytee-Penndel S -fus to comply therewith. 

mence a plenary foreclosure 
Penndel to enforce 

Collateral' ig! he Wrap-Around Mortgage. Since 
such an < w affect the ownership of real property 
located in Pennsylvania, it may not be maintained 
in that state. Applicant believes that the above-described 
claim for relief is meritorious. Applicant submits that 
such a foreclosure action is allowed under Chapter X 


10-610 and Bankruptcy Rule 6109. 
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Trustee's Application 


a ee — = 
Should Be Authorized 


fp al eS special counsel to prosecute 
the contemplated >clo: > sceedings are necessary for 
the protection of Collateral's investment and its interests 


under the Wrap-Around Mortgage. Accordingly, applicant 


Rowen & 
r, #Owen & 


Valimont of Doylestown, Pennsylvania as special counsel to 
prosecute the contemplated foreclosure proceedings. 
counsel have substantial experience with 
nature and have indicated 
for applicant in the contemplated action. 
Robert Valimont, a member of the firm of 
Valimont, sworn to August 6, 1975, attesting to 

a * 
disinterestedness and lack of connection 
the creditors, or any other party in interest herein, 


their respective attorneys, is annexed hereto as Exhi 


sais Sal : 


Jaytee-Penndel 
In The Foreclosure 


22. Applicant submits that the venue of tt 
Rockland County suit is improper since the subject matter of 
that suit is a mortgage on real property located in Pennsylvania. 
Applicant submits that it would be more efficient and 


economical for all concerned for all issues concernin 


Wrap-Around Mortgage to be resolved in a single proceeding. 
Accordingly, applicant submits that Jaytee-Penn¢el and its 


attorneys should be required to raise in the contemplated 


© 


Trustee's Application [18] 

Pennsylvania foreclosure proceedings any claims or defenses 
Jaytee-Penndel may have against the Trustee or the debtors. 

23. Applicant is proceeding by order to show 
cause and seeking a temporary restraining order because of 
the likelihood that he would suffer immediate and irreparable 
injury if required to continue his defense in the Rockland 
County suit. Jaytee-Penndel has commenced discovery pro- 
ceedings. in that action. Although counsel for the applicant 
has advised counsel for Jaytee-Penndel of the impropriety of 
continuing the Rockland County suit and that applicant's 
counsel would allow no further discovery pending the decision 
upon this application, Jaytee-Penndel's counsel has stated 


his intention to continue prosecution of the Rockland County 


suit. Unless the relief sought herein is Branted, applicant 


fee 


will be forced to litigate and relitirate the same or closely 


related and overlapping issues in three Separate proceedings -- 


in this court, in Rockland County, and in Pennsylvania -- in- 


curring duplicative expenses for counsel, risking inconsistent 
results, and subjecting applicant and his staff to the 
burdens of multiple litigation. Applicant wishes to prevent 
further needless and irrecoverable expenses on the part of 
the debtors, all to the detriment of the estate and the 
creditors. Accordingly, applicant requests that pending a 
final detormination on the instant application, this court 
restrain and enjoin Jaytee-Penndel and its attorneys from 
continuing the prosecution of the Rockand County suit. 

24. Fed: R. Civ. Pp. 65(c) provides for the posting 


of security by an applicant upon the issuance of a restraining 


Trustee's Application ~ eal 


order. Applicant submits that not only would said require- 
ment in the proceedings herein result in the imposition of 

an unnecessary and undue burden upon Collateral's estate, 

but further, that said requirement is incompatible with the 
exigencies of the administration of Chapter X cases. Further- 
more, Jaytee-Penndel will not suffer any irreparable harm 

by the issuance of the restraining order sought herein. 
Pursuant to Chapter X Rule 10-701(4) and Bankruptcy Rule 

765, the requirement for posting of security may be waived 
by the court in both bankruptcy and Chapter X cases Accord- 
ingly, applicant requests that the court exercise its dis- 
cretion and waive any requirement for security. 

295. As is set forth in the affidavit of Neal A. 
Schwarzfeld, Esq., who is associated with applicant's 
attorneys, Messrs. Weil, Gotshal & Manges, annexed hereto as 
Exhibit '"4'', Jaytee-Penndel has been notified of the instant 
application. 

26. The Securities and Exchange Commission has 
appeared in these proceedings by its Regional Counsel, 26 
Federal Plaza, New York, New York. The Chase Manhattan 
Bank, N.A. has appeared in these proceedings by its counsel, 
Milbank, Tweed, Hadley & McCloy, One Chase Manhattan Plaza, 
i. New York, New York. The United States Trust Company of 
New York has appeared in these proceedings by its counsel, 
Sore Ledyard & Milburn, 2 Wall Street, New York, New 
York. The Debentureholders' Protective Committee has appeared 


in these proceedings by its counsel, Kronish, Lieb, Shainswit, 


oe 


Trustee's Applicatio - 


Weiner & Hellman, 1345 Avenue of the Americas, New York, 
New York. The Republic National Life Insurance Company has 


appeared in these proceedings by its counsel, Winer, Neuberger 


& Sive, 425 Park Avenue, New York, New York. The debtors have 
appeared in these proceedings by their counsel, Levin & 
Weintraub, 225 Broadway, New York, New York. Jaytee-Penndel 
has appeared in these proceedings by its counsel, Dennis G. 
Katz, Esq., 300 North Mai 2et, Spring Valley, New York. 


Applicant proposes to give notice to all such persons by 


delivering a copy of any order entered on the application 
herein to each of them in the manner to be prescribed by 
the court. . 
zi. (No previous application for the relief 
herein has been made to this or to any other court. 
WHEREFORE applicant respectfully prays that an 
order be entered (1) fixing the z ime and place of the 


hearing upon this application; (2) granting a temporary 


restraining order in the manner described herein; and (3) 


granting to him such other and further relief as to this 


court may seem just anc proper. 


Dated: New York, New York 
August /7, 1975 


- 
Fad 
JAMES BLOOR, as Trustee 


WEIL, GOTSHAL & MANGES 
and CHARLES SELIGSON 
Attorneys for Trustee 
767 Fifth Avenue 
New York, New York 10022 
(212) 758-7800 
J. 
FG i oo 
py: Ch 2-w/ A Vahey 


A Member of the Firin 


Trustee's Avplication 


STATE OF NEW YORK 


COUNTY OF NEW YORK 
I, James Bloor, do hereby swear that the statements 
contained in the above application 


best of my knowledge, information and 


ne eer ne 
JAMES BLOOR, as Trustee 


Subscribed and sworn to before 


me this J day of August, 1975. 


4S/ 


Notary Public 


DAVID C. UNGER 
Notary Public, State of New York 
No, 314690233 
Qualified in New Yor!’ C 


sunty 
Commission Expires March 30, 


1976 
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made to the trustee of IFc not exceed the gros s arctunt of payments 
otherwise due under the original IFC 
account amounts required to be paid 
mortgage. 
E. That the court refor 
accordance with tne foregoing 
RP. That this court issue such mandatory ana pronibitory 


4s 


further 


with the 


DATED: May 14, 
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STATE OF NEW YORK, COUNTY OF Exhibits to teefs Application 
The undersigned, an attorney admitted te practice in the courts of New York Stste, 


Pinjposseone certifies thet the within 
ne 
' ” has been compared by the undersigned with the original and found to be a true and complete e copy. 


0 Atternty's shows: deponent is if 
AGrmation : 


ae 


the altorney(s) of record { 

in the within action; deponent has read the forezoit 

and knows tre contents thereof; the same 

true to deponent’s own knowledge, except as to the matters thercin stated to be aliered on information and belid 
and that as to those matters deponent believes it to be true. This verification is sade by deponent and not by 


Check Agolicedte Sex 


‘he grounds of deponent's belief as to all matters not stated upon deponent’s knowledge arc as follows: 


The undersigned affirms that the foregoing statements are true, under the penaltics of perjury. 
Dated: 


i : : “Tee rane $1 ened é must be printer tenesta 


STATE OF NEW YORK, COUNTY OF Rockland 


Emil Tauber being duly sworn. deposes and says: deponent 
Indivizual : ‘ sett ‘ - aan = 
p Bocacscenal a partner of the pak plaintiff in the within action; deponent has re: 
the foregoing Sur complaint and knows the contents thereof; the samc is true ¢ 
deponent’s own kiiuWwicdge, except ds to the matters therein stated to be alleged on information and belief, and ¢ 
to those matters deponent believes it to be true. 


Corporate ‘ f 
, Veriication the of 


. 


Check Appticabte Sex 


a corporation, in the within action; deponent has read 


forego’ng and knows the contents thereof; and the sar 
is true to deponent’s own knowledze, except as to the matters therein stated to t= alleged upon information an 


7 


belief, and as to those matters deponent believes it to be truc. This verification is made by deponent becaus 


is a corporation and deponent is an officer therco 


. The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as folows: 


The cane signed must be printed beneath 


Sworn to before me on May 14 19 75 


eenc® &. KATZ 
7° * . ae Of Kew York 
ie. ogee 
Qrai.’s = : Co.uy 
Comm satis baste kt een 30, 4677, 


STATE OF NEW YORK, COUNTY OF ts: 


being duly sworn, deposes ys: deponent i yarty to the actio; 
is over 18 years of age and resides at 


Afidarit On 


. 19 dcponent served the within 
[] et Service 
Gy Mail upon 
attorncy(s) for in this action, at 


the address desienated by ¢2iJ attorney(s) for that purpos 
by depositing a true copy of same enclosed in a post-paid properly addressed wraprer, in—a post effice — offic! 


depository under the exclusive care and custody of the United States Postal Service within the State of New Yor! 


Check Arpileatte Bex 


AML On 19 at 
TC) of Personal “19 . 
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person so served to be the person mentioned and descriled in seid papers as the thereit 
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Index No.2385 Year 19 15 
eve COURT: STATE OF NEW YORK 
ITY OF ROCKLAND So 


—— ae 
= ae pias qd} 


PEE-PENADEL COMPANY, 
Plaintiff, 
-against- 
S -BLOOR, trustee in the reorganization of 
COLLATERAL CORPORATION under Chapter X 
the Federal Bankruptcy Act and 


nfy EQUITIES COUNTRYWIDE, INC. 


Defendants. 


vey 


summons ANd Pitisasnsd 


DENNIS. G. KATZ 
“Anomey for Plaintiff 


Office and Post Office Adaress, Telephone 
360 N. Main Street — Room 312 
Spring Valley, N. Y. 10977 
(914) 356-2525 


——————— . 


To 


Aniorney(s) fer 


ee ine ee 
Service of a copy of the within is hereby 2dmitted. 
Dated, 


OTT ONE ee eammnanarnaets 


Attorney(s) for 


Sir-— Please take notice 

HMOTICE OF ZzHNTAY 

that the within is 2 (certified) true copy of a 

duly entered io the office of the clerk of the within named court oa y, 
MOTICE OF SETTLEMENT ; 

that 2n order of which the within is 2 tuc copy will be presented for 
settlement to the HON. one of the judges 

of the within named Court, at |. 

on 19 AL 


Dated, 
Yours, etc. 


DENNIS G. KATZ 
Anrornay for 


Office and Pott Office Address 
Mii Strect —- Room 312 
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4 . 
UNITED STATES DISTRICT COURT 


VSOUTHERN DISTRICT OF NEW YORK 
le ---- x 


IN THE MATTER 


OF 


|JINVESTORS FUNDING CORPORATION 0 NEW - In Proceedings for 


YORK the Reorganization 


\t_F C COLLATERAL CORPORATION : of Corporations 
WALWICK REALTY CORP. * Under Chapter X of 


|BaLco PROPERTIES CORPORATION » the Bankruptcy Act 
i} 


CH @ 4 INCORPORATED 
ICH ¢ 16 INCORPORATED 
IDENCRO REALTY CORP. 
'DODVI REALTY CORP. 
8484 16TH STREET CORPO? ATION 
I11215/35 OAX LEAF DRIVE CORPORATION 
153 EAST 93RD STREET GORPORAT ION 
515 WEST END AVENUE CORPORATION 
8674 ALICE AVENUE CORPORATION 

IIFORVIL REALTY CORP. 
417 EAST 57TH STREET REALTY CORPORATION 
11470 PALISADE AVENUE CORPORATION 
"WERNE REALTY CCRP. 
tee REALTY SERVICES CORPORATION 
IIRC SECURITIES CORPORATION 
\tFC SERRAMONTE ESTATES CORPORATION 
|INVESCO HOLDING CORPORATION 
INVESCO MANHATTAN CORPORATION 
19780 AIRPORT BOULEVARD CORPORATION 
IPARKEN REALTY CORP. 
RETFORD REALTY CORP. 
SKIPTON REALTY CORP. 
300 EAST 95TH STREET CORPORATION 
301 EAST 92ND STREET CORPORATION 
1320 WEST END AVENUE CORPORATION 
13103 75TH AVENUE CORPORATION 
2039 BROADWAY CORPORATION 
19141 LEMOINE AVENUE CORPORATION 
'200 EAST 96TH STREET CORPORATION 
= REALTY CORP. 
i 


eOlors. 


| AFFIDAVIT OF SPECIAL COUNSEL 
\ COMMONWEALTH OF ) 
| PENNSYLVANIA ) ss.: 
jco WTY OF BUCKS ) 


! 


\ 
4 
i 
’ 


j: and says: 


748 1454, 
1455 and 

74 B 151) - 
714 B 1542 
inclusive 


\| ROBERT W. VALIMONT , being duly sworn, deposes 
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1. He is an attorney duly admitted to practice before 
the courts of the Commonwealth of Pennsylvania. 


2. He is a member of the law firm of Power, Bowen & 


Valimont, which maintains offices for the practice of law at 


102 North Main Street, Doylestown, Pennsylvania. 


3. To the best of his knowledge, neither deponent nor 


i * 2 os ° ss + 
any member or associate of his law firm is a creditor or stock- 


holder of any of the above-named debtors. 


4. To the best of his knowledge, neither deponent nor 


| any member or associate of his law firm is or was an underwriter 


of any of the outstanding securities of any of the above-named 


| debtors, and within five (5) years prior to the date of the peti- 


tions herein, neither deponent nor any member or associate of his 


° 


law firm was un underwriter of any of the securities of the 


| above-named debtors. 


5. To the best of his knowledge, neither deponent 


inor any other member or associate of his law firm is, and within 


i two (2) years prior to the date of the filing of the petitions 
& P 


| 


| 


| 


was, a director, officer or employee of any of the above-named 
debtors or of any underwriter described in paragraph 4 hereof, 
' or the attorney for any of the above-named debtors or any such 


underwriter. 


| 
| 6. ‘The matters in respect of which it is proposed 


il with the deponent's firm to be retained are hereinafter described: 


All matters dealing with a claim of IFC Collateral 


sc sesscapcinmcin  ate en , 


| corporation against Jaytee-Penndel Co. 
gage loan obligation on premises owned by Jaytee-Penndel Co. in 


Bucks County, Pennsylvania. 


i 
H 
| 
| 
i 
i 
\ 
| 


! 


| 


\\ 
: 


| 
| 
| 
| 
| 
| 
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Te Deponent's firm does 


or stockholders of any of the above-named debtors py reason 


of any other direct or indirect relationship to, connection 


with, OF interest in eny of 


\ 
=A 1 
described in paragraph 4 hereof or for any other reason. | 
8. Deponent's firm may have been, in the past, | 
or may be in the future engaged in proceedings and actions © | f 


or otherwise engaged in matters in which attorneys for ' 
creditors of the above-named deb 


interest have been or may be involved, but all of which are 


* 


totally unrelated to these proceedings. | 


9. Deponent's firm 


for the reasonable value Or 


‘yased upon an appropriate application of applications to the 


Court. 


\ 
I 
l materially adverse to the interest 


the debtors or any underwriter 


will accept special retention 
' by the Reorganization Trustee and agrees to be compensated 


its services to be rendered | 
i] 
i 


Subscribed and sworn to before 


gn. 


me this Zz day of Cag pg 3 


4 Li 
A ? 4 
VS Gs 4 Loe 


tf, Lae 


[a “6 
Notary Public / 
ol eae 
On § aoe “ UaH Suen CURL 


Mr OME UN EAPINES FEB 19, 197P 


Member, Pennsyivenia Association ol Notar'ss 


t 
l 


tors and other parties and / 


not have any interest 


of any class of 


Vth 


obert W.- Valimont 
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ICT COURT 
NEW YORK 


IN THE MATTER 
OF 


| INVESTORS FUNDING CORPORATION OF NEW . In Proceedings for 
YORK the Reorganization 

deg ae COLLATERAL CORPORATION . of Corporations 

i ALWICK REALTY CORP. Under Chapter X of 

i BALCO PROPERTIES CORPORATION - the Bankruptcy Act 

|| CH # 4 INCORPORATED 

, CH + 16 INCORPORATED 

| DENGRO REALTY CORP. 

| popVI REALTY CORP. : _ 74 B 1454, 

8484 16TH STREET CORPORATION 1455 and 

| 4215/35 OAK LEAF DRIVE CORPORATION : 748 alk = 

| 53 EAST 93RD STREET CORPORATION 74 B 1542 

| S15 WEST END AVENUE CORPORATION : inclusive 

|| 5674 ALICE AVENUE CORPORATION 

| FORVIL REALTY CORP. 

1 417 EAST 57TH STREET REALTY CORPORATION 

i) 1470 PALISADE AVENUE CORPORATION 

| HERNE REALTY CORP. 

IFC REALTY SERVICES CORPORATION 

IFC SECURITIES CORPORATION 

IFC SERRAMONTE ESTATES CORPORATION 

INVESCO HOLDING CORPORATION 

INVESCO MANHATTAN CORPORATION 

9780 AIRPORT BOULEVARD CORPORATION 

PARKEN REALTY CORP. 

RETFORD REALTY CORP. 

SKIPTON REALTY CORP. 

300 EAST 95TH STREET CORPORATION 

301 EAST 92ND STREET CORPORATION 

320 WEST END AVENUE CORPORATION 

3103 75TH AVENUE CORPORATION 

2039 BROADWAY CORPORATION 

2141 LEMOLNE AVENUE CORPORATION 

200 EAST 96TH STREET CORPORATION 

VENTRY REALTY GORP. 


Hy 
| 
| 

i 


Debtors. 


STATE OF NEW YORK) 
) ss.: 
COUNTY OF NEW YORK ) 


AFFIDAVIT OF NOTICE 
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NEAL SCHWARZFELD, an attorney admitted to practice 


before this court, being duly sworn, deposes and says: 


Lk. 1 am associated with the firm of Weil, Gotshal 


& Manges, attorneys for James Bloor, as Reorganization Trustee 


of the above-captioned debtors, the applicant herein. 


7 In accordance with Rule 65(a) of the Federal 


4 
» Rules of Civil Procedure, on August 135 2975-2 approximately 


9:45 A.M., I telephoned and spoke to Dernis CG. Katz, Esq., the | 


attorney for Jaytee-Penndel Co., and advised him of the instant 


application for an order to show cause and temporary restraining 


v order. 


on, /00 


NEAL SCHWARZFELD a 


Sworn to before me this 
13th day of August, 1975. 


os va & i 


cj DAE ee mae rs 
o aml /) aL 
Th Notary Public 


| i/ 
JAWi2&® ¥ surIy 
Notary Public, State lew York 
No. 69-8370001 
Quelified in Wes heticn Cluny 
Cert! cca Med ine eork Gott ay 
sjaatreis 90, 19/6 


Aten etn Lipo 


Affidavit in Opposition 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


COUNTY OF ROCKLAND ) 


ik ak ee a one eee cn an iene X 
In proceedinrs for 
} the Reorganization of 
In the Matter of Corporations under 
Chapter X of the 
. INVESTORS FUNDING CORPORATION OF Bankruptcy Act 
NEW YORK, IFC COLLATERAL CORPORATION, 
et al., Nos. 74 B 1454, 1455 
and 74 B 151l- 
{nclusive 
DBB 
ee ee ee ee ee ke ee eee X 
AFFIDAVIT IN OPPOSITION 
STATE OF NEW YORK ) : 
S8: 


Emil Tauber hereby affirms that the following statements are 
- true: 


I am a general partner of Jaytee-Penndel Co., the owner of 


Debtors. 74 B 1542 ™ 
| 
| 
| 

to the application of James Bloor, trustee, to restrain Jaytee- 


Penndel from continuing its action in the New York State Courts. 


| 
the Pennledge Apartments. I make this affirmation 1 opposition 
This affirmation, unlike Mr. Bloor's, is based on personal knowledge, 
| Althourh I’m sure Mr, Bloor has tried to be as accurate | 
| as he can in describing the events of November 1974, I think his 
| lack of personal knowledge may have caused him to omit essential 
| facts, When we mailed the regular monthly payment to IFC in 
November, we assumed that IFC was handling its business in the usual 
way: we received no notice of a Reorganization proceeding; the 
|} same employees with whom we have been dealing in the past were 
\| still working at the same offices in the same positions. The 


November mortgare payment bill did not indicate anything out of the 


aie 


Affidavit in Opposition [39] 


ordinary. As we hed done in the past, we remitted the November pay- 
ment to IFC with the expectation that IFC would adhere to its con- 
tractual obligation and make the November payment required by the 
first mortpare. 

A week after the payment was sent out, however, I learned that 
IFC was having severe financial difficulties and may be involved in 
bankruptcy proceedings. On or about November llth we were informed 
by the first mortgagee that IFC had failed to make the November pay~ 
ment. That same day, we called Herbert G. Moore, vice-president of 
IFC, and demanded that the November payment be paid forthwith. He 
assured us that it had already gone out and would probably be re- 
ceived by the first mortgagee the next day. 

Qn November 12, we were informed by the first mortgagee that 
tne November payment still had not been received. Ina telephone 
conversation with Mr. Moore, we were informed that there was an 
administrative error "in the comptroller's office"; however, he ade 
vised us that the check was on his desk and that it would be mailed 
forthwith. We relayed this information le. the first mortgamee. 

By the 15th, the alleged check still had not been veceived by 
the first mortgagee. Again, we were assured by IFC that the check 
went out. On November 138, (after all "grace periods" had expired) 
we spoke to Robert L. Gonmer, agent of the first mortgaree, who 
informed us that the November payment due on the first mortgaree 
still had not been received and further stated in unequivocal 
lanruape that unless the sum of $13,451.36 (the November payment 
+ late charges) was delivered to him by the clese of business that 


day, the first mortgagee would "call the mortgage", declare a 


defnuult and accelerate the unpaid principal balance (in excess of 


$1,000,000), 


Affidavit in Opposition [40] 


My attorney and I made numerous telephone calls to Mr. Moore 
to demand that IFC cable the money directly to the first mortgaree; 
" 


we were told repeatedly that he was “in conference" and "was not 


't 


taking calls." I even told his secretary that it was an “emer 
but he still wouldn't come to the phone. Having good reason to 
believe that the first mortgagee would accelerate its mortrare, I 
other account 
borrowed the necessary fun@® from my . / in the late afterncon and 
had the money cabled directly to the first mortgagee that day. 
I have no doubt that had I failed to take this action, a 


foreclosure proceeding would have been commenced against the 


Pennledge Apartments. The existing first mortgare is very advan- 


tareous to us (but disadvantageous to the first mortgaree): it 
bears an interest rate of only 6%, 1s self-liquidating, and is due 
in the 3% 2S5 nany years 

and understand that a first mortgagee who has such a disadvantareous 
mortgage would be prone to accelerate upon default - if not to 
foreclose, then to coerce the owner to give a more competitive re- 
turn on the loan. If we resisted a foreclosure, we might have been 
faced with years of litigation accompanied by a lis pendens arainst 
the property. In sum, while the attorneys for the trustee charac- 
terize the trustee's actions as "an inadvertent failure to send the 
November payment", I am more prone to characterize it as a substan- 
tial breach of its contractual commitment which could have had 
disastrous results. 

I was informed by the favet mortgagee that future payments 
mide by TFC or its trustee would not be accepted; in fact, neither 
IFCN°Y its Trustee has made the monthly payments required by the 


nortpare for 11 months. Jaytee-Penndel has been dutiful in insuring 


otis 


Affidavit in Opposicion 


this period. 

With regard to the obligations of Jaytee-Penndel contained in 
the wrap-around mortrage, I have been ready, willing and able to 
male monthly payments to IFC, or its Trustee - and have tendered 
the same throuch my attorney. Prior to the institution of the 
State lawsuit, multiple demands were made upon the Trustee for 
adequate assurances of performance, as well as for an accounting 
of all escrow funds, neither of which has been provided. 

The facts surrounding the instant motion should also 
vealed. On July 7, 1975 a notice to take the deposition 
Trustee was Guly served upon his attorncy and 
examination to be held on July 17, 1975. John Schwartz, 
one of Mr. Bloor's attorneys, requested en adjournment to Aurust 
1975. which was confirmed by letter dated July 10, 1975. iI was 
not until my attorney refused to consent to any additional] adjourn- 


ments that objection was raised to the scheduled deposition on 


| 
| 
the grounds that the State litigation was "not authorized under | 


the applicable bankruptcy law". In other words, the real reason 
for Mr. Bloor's motion before this court is not so much that the 
reorganization proceedings will be embarrassed or interfered with 
(the only proner grounds for such a motion), but that Mr. Bloor 
mirht be embarrassed by the answers to specific questions under 
oath. This is made more evident by the fact that our firat attempt 
at a State court action was on February 18, 1975, in which Irc 


rather than James Bloor was named as defendant. No action Was 


Affidavit in Opposition [42] 


taken by Mr. Bloor for over two months after the commencement of 
the state action arainst him. 
It is totally incredible that a Trustee rppointed in New York 


should argue that he would be more .prejudiced in a New York State 


court than he would be in a@ Pennsylvania State court. The Trustee 
has his office here and has enraged the services of an army of 

lawyers to provide him with adequate insirht into the lew of the 

State of New York. Discovery proceedinrs would have shown that 


the wrap-around mortrare was oririnated and executed in the State 


of New York, and that New York law governs its interpretation. In 


the creditors of IFC do not need a foreclosure action 


addition, 


in Pennsylvania to protect their interests, since Jaytee-Penndel 


payments will continue to be made if accepted. 


What we desire is a court declaration as to the resnective 


rights and obligations of the parties under the wrap-around mort- 


{ 

| 

| 

| 

| 

| 

| 

| 

I 

| 

1 

| 

| has made every reasonable attempt to assure them that net monthly 
gare, among other things. Mr. Bloor's motion is based not so much 
on prejudice to the reorganization proceedings, but the prejudice 
which might result when the New York State court renders an adverse 
decision against IFC and him. I submit that fear of a remedy is 
not grounds for enjoining a state court action. 

| It woulu be manifestly unjust for Jaytee-Penndel, a New “ork 
| partnership, to be forced to litirate in an inconventent forum 

| (Pennsylvania), incur additional attorney's fees for out-of-state 
| 


counsel, and suffer a lis nendens aruinst its property because 


of circumstances created by the acts of IFC and its Trustee, which | 


hid ten months to brine a foreclosure action if he seriously belicved 


Affidavit in Opposition 


that the security of the mortzare was threatened. 

I respectfully request that this court deny James Bloor the 
right to foreclose against our property in Pennsylvania. The 
same issues that would ultimately arise in the Pennsylvania courts 
could have already been resolved ‘ss the New York courts had the 
Trustee not procrastinated by obtaining an additional two weeks 
to answer and an additional month's adjournment of an examination 
before trial, not to mention the month already consumed by this 
litigation. The New York courts are at least just as capable of 
resolving this contractual dispute. While the Trustee has limitless 
funds with which to litigate smaller opponents to death, Jaytee- 


Penndel Co. would be severely prejudiced by any out-of-state pro- 


| 


in view of corta nis ne = Mr, Bicor’s 
affidavit of August 12, my attorney had advised me that he ts 
fully prepared to submit a motion for summary judgment, on the 
papers, before a New York State judge forthwith. Upon that 
representation, I think Mr. Bloor can be assured that he will have 
a much more speedy determination of this dispute 4f the New York 
State action proceeds, than he woulda if he commences a Pennsylvanta 
action. 


WHEREFORE the instant motion should be denied in all resnects.| 


EMIL TAUBER 


Duly affirmed this ty 
day of September 1975 


H Transcript of October 20, 1975 


|} UNITED STATES DISTRICT COURT 


th 


i 
| SOUTHERN DISTRICT OF NEW YORK 


Attorney for Securities and Exchange Commission 
Don L. Horwitz, Esq. 


Attorneys for Chase Manhattan Bank, N.A. 
Milbank, Tweed, Hadley & McCloy 
BY: Arthur Kirkland, Esq. 


Attorney for Jay-Tee -Pendel 
Dennis Katz, Esq. 


ee ean een ae ere ee ae ee a a a Oe a he ae X 

} 
‘3 In the Matter 
. | of : Ooh & ANG 
‘s } INVESTORS FUNDING CORPORATION 

{} 

| 
‘ saint iene es toanincn atiinetbiict desea dik x 
3 | 

| New York, N. Y. 
9 | October 20, 1975 

| 
10 || 

| Befor «: 
11 
2 | HON. DUDLEY B. BONSAL, 

i| 
‘ | District Judge 
4 

Appearances 
15 | ‘pp anc 
16 | Attorneys for Trustee 
Alan B. Miller, Esq. 
"7 Prudence Abram, Esq. 
Neal Schwarzfeld, Esq. 

1& 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUSE 


JUARL Ni ch NY 


Transcript of October 20, 1975 


2 
THE COURT: Application of trustee to enjoin and 


stay commencement or continuation of any suits against 


MR. SCHWARZFELD: Your Honor, my name is Neal 
Schwarzfeld. This is an application by the trustee to 
stay an action pending against him in the New York Supreme 
Court in Rockland County and also for leave to retain 


special counsel to commence a foreclosure action in Bucks 


trustee by Jay-Tee Pendel Company and for other relief. 


County, Pennsylvania. The entire dispute with Jay-Tee Pendel-- 

THE COURT: I had a little trouble understanding 
this. As I understand it, the trustee wants to foreclose 
in Pennsylvania where the property 4s located. Pendel wants 
to sue in Rockland County to get a declaratory judgment of 
some kind, and here we are sitting in New York with a 
Chapter X. 

MR. SCHWARZFELD: That is right. Which is the 
reason for the application. The trustee is being forced to 
litigate the specific facts of the dispute. 

THE COURT: I am not sure all this litigation js 
necessary, but I will hear you. 

MR. SCHWARZFELD: Essentially what is involved -- 

THE COURT: It involves here who is going to pay 
this Buffalo Savings Bank. 


MR. SCHWARZFELD: There is more to it than that- 
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IFC Collateral holds a wraparound mortgage on the property. 
Jay-Tee Pendel Company is the obligor in the first mortgage. 
Back in November when the trustee was first appointed, and 

in all the confusion surrounding that, the payment due from 


IFC Collateral to the Buffalo Savings Bank was delayed 
l 


i Wnt November 8. At the time it turned out that Jay-Tee 


Pendel had paid it directly on or about the 15th of November. 
THE COURT: They wanted to protect their position. 
MR. SCHWARZFELD: That is right. The Buffalo Ban’., 
I believe, on the instruction of counsel for Jay-Tee Pendel, 
or Jay-Tee Pendel itself, has now taken the position, and 
has since November of last year, that it will not accept any 
payments from IFC Collateral or from the trustee or from 
anyone.other than settee Pendel itself. 
THE COURT: This is the Buffalo Savings Bank. 
MR. SCHWARZFELD: That is right. 
THE COURT: Are they here? 


MR. SCHWARZFELD: No, theyare not. They are not 


a party to any of the litigation between Jay-Tee Pendel and -- 


THE COURT: I can't see why they care who, as long 
as they get their money. 
MR. SCHWARZFELD: I don't understand it either. 


Prior to the one inadvertent delay in November -- 


THE COURT: It was not inadvertent; it was just 
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confused. 


MR. SCHWARZFELD: Exactly, your Honor. In May of 


this year Jay-Tee Pendel started its action up in Rockland 


County. The action Seeks, and I quote, "to reform and 


recast the wraparound mortgage." Essentially what they want 


to do, according to the complaint, is to change the wrap- 


around mortgage into a second mortgage, subordinate to their 


first mortgage to the Buffalo Bank. 


THE COURT: What difference does all this make 


other than who is going to pay the Buffalo Savings Bank? 


MR. SCHWARZFELD: It makes a major difference in 


the salability by IFC Collateral of this wraparound mortgage. 


As a second mortgage, its value is considerably less. 


Counsel for Jay-Tee Pendel argued in its brief that their 


action up in Rocaiand County was nothing more than an action 


for breach of contract. I think quite clearly it goes 


considerably beyond that. If it were an action for breach 


of contract, the Only damages I could see that they would 


ce ns ee 
S . 


claim would be the small late fee that Jay-Tee Pendel had 


to pay in November, which was $500 and change. Instead they 


are seeking to totally change the form of this asset. Plus, 


@s we pointed out in our Papers, if this action continues up 


in Rockland County, the trustee will be forced to litigate 


>» = 8 & 


essentially the same issues in ¢wo separate places, They 
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Will have to litigate in Bucks County, Pennsylvania, in order 
to foreclose on its wraparound mortgage. Since November, 
Jay-Tee Pendel has not made any payments whatsoever on the 
wraparound. Very similar issues would be litigated there 
as would be litigated in Rockland County. 

I don't think that the Rockland County action is 
appropriately brought there under New York State law. 

THE COURT: The property is located in Pennsylvania? 

MR. SCHWARZFELD: That is right, but that is 
another question of whether or not the New York State court 


would dismiss the action on proper venue... 2 don't know. 


THE COURT: I don't know. 


MR. SCHWARZFELD: It would leave the same discovery 
and there would be tremendous duplication, which is why, 
even if Jay-Tee Pendel could maintain this action under 
Section 959, which is set forth in our brief, we don't 
think -- 

THE COURT: I read that, yes, you dispute that. 

MR. SCHWARZFELD: Yes, quite clearly, and I think 
our brief makes our point very thoroughly there. 

Secondly, even if they couid bring that action, 
again as we argue the point in our ee ee this 
Court has the discretion to Stay that action, because of the 


expense and inconvenience that would be caused to the 
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trustee in litigating the same facts in two places. 

THE COURT: How far is this property from Rockland 
County? 

MR. SCHWARZFELD: The property is in Bucks County, 
Pennsylvania, which is, I would say, a hundred miles from 
here or at least two hours from here by automobile, and I am 
sure it is at least another hour from Rockland County. 

THE COURT: I think I understand your point on 
that. 

What do you say to say, Mr. Katz? Why do you 
want to litigate this matter in Rockland County? 

MR. KATZ: We wish to litigate in Rockland County, 
frankly, because it is the most convenient place. 

THE COURT: Why is that? 

MR. KATZ: My clients have an office in Rockland 
County; I have an office in Rockiand County. 

THE COURT: Those are good reasons, but the 
property is in Pennsylvania. 

MR. KATZ: The property is in Pennsylvania, but 
this lawsuit does not involve the title or any questions 
concerning the line of the property. 

THE COURT: I am not sure that it does not. Where 
are these mortgages recorded? 


MR. KATZ: They are recorded in Pennsylvania. 
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They were executed in New York, and I believe New York law 
controls. The mortgage is on Pennsylvania real estate, and 
I don't think Pennsylvania law would control them. 

MR. SCHWARZFELD: Again, your Honor, I won't dispute at 
this point which law would apply. 

THE COURT: What is your purpose in trying to re- 
form the wraparound in Rockland County? 

MR. KATZ: I don't think that was completely 
brought in focus to your Honor. That is one ground which we 
are seeking relief upon. There are about seven other grounds. 
There is not only reformation that we are seeking; we want 
a declaratory judgment as to who was at fault. 

™IE COURT: Who was at fault? 

KATZ: In not making the November payment. 
COURT: What difference does it make? 


KATZ: It makes a difference, because of the 


ress 


remedy that a court would fashion to rectify this situation. 


THE COURT: What remedy do you have in mind? 

MR. KATZ: Among other remedies, that we would pay 
the first mortgagee as we have done for the last few months, 
and then we would make a check out, as we were willing to do 
and had tendered for the last ten months. This isn't a 
case that we haven't- paid anything. We offered to pay to 


them what is due to them under the mortgage. 
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THE COURT: What difference does ali this make? 
I am just wondering. If you send them a check for what they 
are entitled to every month and the trustee pays the Buffalo 
Bank anid keeps the balance, I suppose that is what they 
would do on the wraparound, what difference does all this 
make? 

MR. KATZ: Initially, your Honor, we don't want tc 

be in the position that we were in last November. 

THE COURT: I don't think you ought to be, cecause 
I am hopeful, and I think there is good reason to believe, 
now that there is a trustee appointed, that these matters 
are being handled properly, and I think that is quite unlikel 
to happen again. 

MR. KATZ: The problem is after the trustee, 
whoever takes over this mortgage after the property is 
eventually distributed or sold. 


THE COURT: These fellows say you are asking the 


trustee in effect to take a more unilateral position than he 


has now. 

MR. KATZ: He has the same junior position under 
any theory. The only thing he does not have under my 
theory is the control over the ci coaneenint of funds. 
Basically he has to take our word for it that we are paying 


the first mortgage. 
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THE COURT: He has @ wraparound. I suppose he 


3 was committed to pay the Buffalo Bank by what you paid him. 
4 MR. KATZ: That is correct, and he has defaulted. 
5 THE COURT: I understand that, lest Nevember, but 
| 6 since that time this has been just sort of a sparring match. 
7 MR. KATZ: Your Honor, it was not my intention to 
8 


make it into a sparring match. The only thing we have going 


for us is the law, that's it. The law permits a suit in the 


| 
10 state court for breaches of contract. 
THE COURT: 659? 


12 MR. KATZ: 959. I say that, and I am very convinced 
13 of it. 

14 THE COURT: I am sure you are. 

15 MR. KATZ: I haven't seen anything to unconvince 

16 me. 

- THE COURT: I am sure. 

18 


MR. KATZ: I don't see how the trustee can say he 


19 was not operating the property. This is clearly -- 


20 THE COURT: He was not operating the property; he | 
2k was operating the wraparound mortgage. | 
ee MR. KATZ: The cases that we are cited by the 
a trustee I don't taink apply to reorganization. The one 
2 Second Circuit case, of course, deals with a straight 

f 3 | bankruptcy. It has been discredited by the Supreme Court, in | 
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any event. ° 

THE COURT: What bothers me a little about this 
thing, Mr. Katz, is I would love to go into these questions 
of the law in detail and come out with something, but offhand 
what strikes me is why isit worthwhile? Really, the only 
issue here at the moment is who is going to pay the first 
mortgagee. What difference does it make? 

MR. KATZ: It entirely makes a difference to the 
trustee to the point that he would not allow us to continue 
what we have been doing for the last ten months very 
diligently. 

THE COURT: You say that when the Chapter X started 
there was less contusion, I am aware of that, and you say 
that by filing the Chapter X it changes the thing so that 
instead of your paying the money over to the trustee and 
having the trustee pay the Buffalo Savings Bank, you want to 
pay the Euffalo Savings Bank. I can't see the difference. 

MR. KATZ: We want to make sure that there is 
going to be no default on the first mortgage. 

THE COURT: I think you are entitled to that 
protection. What are the dates of payment? . 


« 


MR. KATZ: We have to pay Buffalo on the lst. They 


customarily give us a few days, a five days' grace period, I | 


believe. 
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THE COURT: The Buffalo Bank? 

MR. KATZ: Yes. Contrary to what was said, your 
Honor, I have no control over the Buffalo Savings Bank, I 
really don't, and I have not used any influenceto cause them | 
to reject their payments. 


\ 


THE COURT: Buffalo Savings Bank I guess this 


Court will have some control over; it is a New York bank. 


MR. KATZ: I assure this Court that I have no 
control over their actions. I think there has also heen a 
confusion as to the trustee's objection to the remedy we are 
seeking or at least one of the remedies we are seeking, and 
then he is saying therefore we should not have an injunction. 
I think an injunction is a very drastic remedy. I think a 
Court should take all presumptions against an injunction, and 
I don't think that because he does not like the remedy that 
therefore an injunction should issue. 

THE COURT: Right. What about this suit in 
Pennsylvania, this foreclosure suit? 

MR. KATZ: Totally unnecessary, your Honor. 

THE COURT: What is your purpose of the foreclosure 

which the trustee wants, counsel? 

MR. SCHWARZFELD: Your Honor, the purpose of the 
trustee's prospective foreclosure suit is very simple. The 


trustee has not been paid since November. 
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iE COURT: You are satisfied that the first 
mortgagee has been paid and that the trustee has gotten 


what was left over? Are you satisfied with that? 


"MR. SCHWARZFELD: Your Honor, we, in connection 


with an attempt to settle this case prior to today, offered 
on behalf of the trustee -- 

MR. KATZ: 2 am sorry fer interjecting, but I think 
that is irrelevant. I think offers and talks of settlement 
are irrelevant. 

THE COURT: Nothing is irrelevant in this court on 

that. We have got distinguished gentlemen from the banks and 
the SEC, and I want them to know everything that I know. 
But anyway the point I am making is that isn't that really 
the only issue here, to see that the first mortgagee gets 
paid, No. 1, and No. z. to see that the trustee gets what 
he is entitled to, and No. 3, to see that the thing stays 
afloat so that your client is not put in a position where 
somebody is going to move him out? 

MR. SCHWARZFELD: Another consideration, of course, 
is the protection that the trustee needs in knowing that 
in the future the first mortgagee will be paid, which is why-+ 

THE COURT: The trustee says that the first 
mortgagee did not get paid last November, and that is true. 


He wants to prevent a repetition of that. 
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MR. SCHWARZFELD: je did not get paid until 
November 18. It is not a question that no payment was sent. 
Payment was sent on or about November 18. Again, your 
Honor -- 

THE COURT: Why does the trustee want to bring a 
suit in Pennsylvania when they come all the way from 
Rockland County to Pennsylvania? 

MR. SCHWARZFELD: Because we have not been paid, 
your Honor, very simply. 

THE COURT: You have been paid. The gentleman 
paid -- 

MR. SCHWARZFELD: No, we have not been paid any- 
thing, your Honor, since November. 

MR. MILLER: Not one dime. 

MR. SCHWARZFELD: Not a penny. 

MR. KATZ: We have offered to pay them, but they 
have not accepted payment because they wanted the full 
payment. We only wanted to give them the difference, in 
other words, what they would net, so we have offered them and 
we are willing to pay them at any time if we could arrange 
an agreement so this foreclosure action would not have to 
take place. 

M2. SCHWARZFELD: Your Honor, I did -- 


THE COURT: Why didn't you pay them? 
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MR. KATZ: Because we did not want to pay them 
and still be faced with a foreclosure. It 4s a matter of 
juss common sense, from our point of view. We are willing 
to pay them, but we are not willing to pay them and go into 
a foreclosure. 

MR. SCHWARZFELD: In an attempt to resolve this, 
I did offer to Mr. Katz over the telephone that, starting 
with next month, the trustee would accept two checks -- one, 
a certified check payable to the bank, which we would then 
forward to the bank, and two, a check to IFC Collateral for 
the difference. 

THE COURT: Right. 

MR. SCHWARZFELD: “ir. Katz rejected this offer. 

THE COURT: What is the matter? 

MR. KATZ: I rejected the concept of a certified 
check. That is my only objection. Otherwise, if I could 
just give a check ou payable to Buffalo Savings ‘*o the 
trustee's attorneys, f would have no objection. But as @ 
practical matter, your Honor, the rent comes in -- 


THE COURT: What 4s the trouble with a certified 


MR. KATZ: The rent checks come into New York. 
They start on the lst and the collections are not sufficient 


by the 5th or even the 8th -- 
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THE COURT: What is the distinction hetween the 
Buffalo Bank and IFC Collateral? What is the monthly figure? 
How much does the Buffalo Bank get and how much does the 
IFC get? 

MR. KATZ: We have to pay Buffalo almost $13,000 
On the first mortgage. On the second mortgage we are 
obligated by 2500 or 2700 to IFC, so there would be no 
problem making the payments, but we could not certify a 
check in the amount of $13,000 by the 5th of the month. 

MR. MILLER: Your Honor, the idea of the certified 
check was so that they could make their check payable 
Cirectly to Buffalo and have the assurance we would not 
Spend their check to Buffalo, and give us the assurance that 
their check would clear. 

THE COURT: If the check is made out to Buffalo 
and sent by him to you, you can't spend the money whether 
it is certified or not certified. 

MR. MILLER: Then I know the check is good, Judge, 
and then I don't have to rely on whether Buffalo will notify 
me or notify him. I know that we have sent the funds on to 
Buffalo, 

THE COURT: We have been talking about reforming 
these instruments, and I ask again, is there any conditicn 


in the wraparvund that you would receive a certified check? 
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MR. SCHWARZFzLD: Not to my knowledge, your Honor. 

MR. KATZ: There is none. 

THE COURT: I think the less reforming we do, the 
better. I don't know why that arrangement by which these 
checks -- if the check bounces, I would think if the check 
for the savings bank bounces, that could happen now. There 
is no change in that. 

MR. SCHWARZFELD: ‘Your Honor, one key difference 
is that if there is a noncervified check payable to IFC 
Collateral and it bounces, IFC Collateral knows about it. 

THE COURT: But the check is going to be payable 
to Buftalo Savings Bank. 

MR. SCHWARZFELD: The problem is one of notice. 
The Buffalo Bank has, I am told by Mr. Katz, refused to 
agree to provide notice to IFC Collateral or to the trustee 
in the event of a bounced check. 

THE COURT: I have jurisdiction over the Buffalo 
Bank; that doesn't bother me at all. They do anything like 
that and you bring them right in here. 

MR. SCHWARZFELD: We wouldn't know until too late. 

THE COURT: I would think that if you sent on the 
check and you could get out a little form letter here, "Your 


monthly check in such-and-such an amount which we have 


received from Jay-Tee Pendel Company to cover the" -- whatever 
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| the service is for the month of so-ani-so, and if you want 
to add that: “If anything happens to this check, please 
notify us immediately." 

MR. SCHWARZFELD: "The problem is, the bank has not 
agreed to notify us. 

THE COURT: The bank has got its money in. Why 
should they have any objection to that? 

MR. SCHWARZFELD: I don't understand why they 
object ta it. 

<HE COURT: I don't think they would. If they do, 
I would want them to appear in court here and tell me why. 
I don't know that it isn't a oeereatis sensible thing. I 
don't know why you have all these lawsuits in Reckland 
County, in Pennsylvania, and coming here to the Southern 
District of New York. It seems to me that it is costing 


everybody more money. Why can't you work something out like 


that? 


| 


MR. SCHWARZFELD: Your Honor, in my discussions with) 
ir. Katz we had a further problem in terms of working out 
this dispute along the lines that you have now suggested. 
Mr. Katz informs me that his clients insist on being compen- 


sated for their attorneys' fees. 


THE COURT: If you want to make an application 
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for attorneys' fees because of what you have been up against, 
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you can make the apnidecation and I will consider it. i .am 
Hot sure I will elve it to you, but I will consider it. I 
think you ought to do it. 

i have got a job, and I will try to carry on and 
Go what I think is fair. Any applications for attorneys' 
fees I want pretty well documented if you can make it, the 
whys and wherefores, time spent, that kind of thing, 
detailed, but that will be something else that I don't need 
to decide right now. 

Do you think you cauld work that out? Do you 
think yuu could settle an order on this? I take it if that 
is done, then the trustee doesn't need a lawyer to bring the 


foreclosure in Pennsylvania, does it? 


MR. SCHWARZFELD: That is correct, your Honor. 


THE COURT: I think that makes sense, and I don't se 
any problem in the two checks, if that is going tc make you 
a little happier. I don't see that that makes any problem. 
If that Buffalo bank kicks up its heels, I would like to know 
it right away. I don't see that they have any basis for it. 
MR. SCHWARZFELD: Your Honox, may I just make one 
further request. Since the settlement your Honor has just 
Suggeuted does affect a reform of the various instruments, 


I would -- 


THE COURT: What reform is it? Do you mean the 
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two checks? 

MR. SCHWARZFELD: Yes,your Honor. And if either 
party to this agreement that we are going to try and reach 
should dispose of the property, I would suggest that we 
have a self-limiting change, if you will, so that if either 
party disposes of their interest, the agreement would no 
longer be in any force and effect. 

THE COURT: In other words, it would not be binding 
on the successors and assigns. That is your point. 

MR. KATZ: To tell you the truth, your Honor, 1 
would not care about that. I don't see why it would be 
binding on successors and assigns. I don't see why we have 
to be burdened with selling a piece of property to inform a 
prospective purchaser. 


THE COURT: Your point is if they sell the 


wraparound mortgage, somebody else, you would like this 


arrangement to apply. 

MR. KATZ: That is right. And if we sold the 
property we would like to inform the prospective purchaser 
that they are not going te have to worry about bankruptcy 
courts, reorganizations. 

THE COURT: You have the property, is that right? 

MR. KATZ: That is correct. I don't see any reason 


to limit this settlement. 
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THE COURT: I think we can put in a -- how long 
& 
does this mortgage at the Buffalo bank continue? 

MR. KATZ;.. 1992. 

THE COURT: Why don't we do this, gentlemen: Why 
don't you enter into this arrangement; have it running ror. 
Say, two years, and have it binding on each party, and then 
during that two years let us see what happens. If there is 
any reason why anybody is unhappy about it, we can discuss 
it later. 

MR. KATZ: Again, we require a prospective 
purchaser to come back and make an application. These are 
very expensive applications to make. 


MR. SCHWARZFELD: I should point out that when Mr. 


Katz's client purchased this Property it was already subject 


to the wraparound mortgage. They knew that -- 


MR. MILLER: Excuse me, Mr. Schwarzfeld. Your 

Honor, I think that Mr. Katz Said before that the trouble 

they have with one check to the wraparound mortgagee is the 
fact that the wraparound mortgagee is in these proceedings 

and is therefore subject to the Jurisdiction of this court. 

He has a lot of other Problems and a lot of other difficulties 
If the trustee succeeds in selling the wraparound mortgage 

to somebody else, all of those problems disappear, and then 


if he wants to sue somebody, he is not faced with a stay -- 
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THE COURT: I think undoubtedly that is quite true. 
I see no harm in providing a time on 
this thing if it is going to make everybody happier, and 
then if you sell the wraparound mortgage, I am sure there 
won't be any problem. My hunch will be that Mr. Katz will 
be delighted. 
MR. KATZ: Not entirely, your Honor. 


THE COURT: Not entirely? 


MR. KATZ: At least I know who I am dealing with 


now. I don't know who might pick up this note. 

THE COURT: You have been awfully worried about 
who you have been dealing with the last few months. 

MR. MILLER: Perhaps I can make this suggestion, 
then, rather than trying to fix the specific time, your 
Honor, that would accommodate the suggestion your Honor made 
as well as Mr. Katz. If this trustee is to sell the wrap- 
around mortgage, which is the only asset involved, he must 
do so by applying to this Court on notice to all interested 
parties, and I would therefore suggest that the appropriate 
time to terminate the arrangements would be either at the time 
an application is made by the trustee for saie or at the time 
‘when Mr. Katz's client sells the property subject to the 
mortgage, because at either of those times a new party is 


entering the picture. 
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THE COURT: I think that makes sense. 

MR. KATZ: If I could just take the first part of 
the suggestion, I would go along with that. If when the 
trustee sells it the trustee would make an application, that 
would be fine. 

THE COURT: He would have to anyway. The trustee 
would have to make an application. I think that would work 
out, and all he is asking is if you sell the property it 
would also be a chance for the application to the Court 
perhaps to go back to the original lien. 

MR. KATZ: That I can’t agree with, your Honor. i 
am afraid I can't agree with that second part. 

THE COURT: What is the difference? 

MR. KATZ: Again, any contract that would have to 


be negotiated with a subsequent purchaser would have to 


take into account the bankruptcy court and an application, 


and it would just be very complicated. 

THE COURT: My hunch is the fellow who bought the 
property would much rather not. You are doing this just 
because you are suspicious, because of what happened to you 
last November. 

MR. KATZ: 1 think most people would shy away from 
a wraparound mortgage for the same problem, because when you 


send down a check, you don't know what is going to happen to 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


Oe z , 


Transcript of October 20, 1975 
ewwe 
4G. you hope that it would be applied properly. It won't 
always be guaranteed. In this particular case the Buffalo 
Savings Bank was very threatening when they did not receive 
their payment on time and they talked about foreclosure 
also. 

THE COURT: I am sure they did. I don't think 
really -- yes, that that is a very important point, but I 
will be perfectly willing to have your point and, if you 
want to be protected, to have the arrangement continue for 
a period of time. You don't have the idea of selling this 
property at the present time. 

MR. KATZ: I can't say. it is not up for sale 
right now. 

THE COURT: I don't see why that can't be worked 
out. I think the trustee is quite right in that, because 
then the application that they have would have to come before 
the Court. 


MR. MILLER: Absolutely, your Honor. 


MR. KATZ: I have no objection to that aspect. 


I don't want to tie my client down to making an application 
when he sells to continue this arzangement, and I don't 
see why the trustees should object. 

MR. MILLER: I don't see why the property cannot be 


sold under the original terms of the wraparound mortgage. 
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Your Honor is well aware of the fact that since November 


1974 many parties have made many payments to the trustee in 


escrow, in trust, and under temporary arrangements, and 

there has not been a single application to this Court or 
statement by anyone involved in these proceedings that moneys 
have been dealt with improperly, that the trustee has 
accepted funds on the one hand and not paid them out as he 

is committed to do so on the other. I think the trustee has 
shown the fact that he is a careful and responsible 
individual. 

In that regard, your Honor, I think that the 
pragmatic resolution of this is that as long as the present 
owner owns the property and wants the benefit of this 
arrangement, that is fine, and as long as the trustee owns 
the mortgage it should be all right, but once we introduce 
new parties into the picture it would seem to me that at 
that time it is anpropriate for the interim arrangement to 
terminate and the original contemplated mortgage instrument 
to take effect. 

Katz 

MR. MELLER:— As a practical matter, your HOnor, if 

they get two checks as we have contemplated, they are in no 


worse position than if they get one check and then have to 


divide it up. They have just as much assurance that two 


checks would be good as one check. 
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THE COURT: You know, Mr. Katz, if you sell this 


property to somebody else, and did not have your unfortunate 
experience last November, in just a general businessman's deal 
it would not seem as important to you. The property 
carries itself pretty well, and there is enough money to 

pay the service on the first mortgage. I don't think this 
question actually arises. Il think that is sensible. if 
would like to make it just as easy for you as possible. I 
would think anybody who was going to buy the property from 
Jay-Tee Pendel Company would not give a hoot about any of 
this. 1 really don't think So. 


MA. KATZ: I can only really go by what my client 


tells me. He feels it would be a substantial detriment in 
selling the property. Any time you have a wraparound 
mortgage it is a detriment to sell the property. 

THE COURT: What I would like to do is this, maybe. , 
If he has not got any buyers at the present time and if he 
sells it, it is going to take a period of negotiation, and 
I would like to make this arrangement without prejudice, so 
that if there is a prospective purchaser that your client 
thinks is serious and he is worried about this point, he can 
bring it up, and I don't know that that necessarily means 
that he is going to come from Spring Valley either. Perhaps 


you can write to the trustee, and if you all agree -- or if 
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it wasn't agreed, you can write me a lett r i7d we can see 
if we can resolve it. I think that is the best way. We are 
talking about assumptions now. 


All right, gentlemen, why don't we do that and 


settle an order on it. I hope you can agree On 1f. If that 


is done, that makes it unnecessary for me to consider a stay 
on an injunction or something like that, and I hope it will 
terminate both the lawsuits in Rockland County and in 
Pennsylvania. That would be a good idea. 

MR. KATZ: I will be happy to try to work it out 
with the trustee's attorneys. 

THE COURT: Thank you, Mr. Katz. Thank you very 


much, gentlemen. 
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DENNIS KATZ, ESQ)., 
Attorney for Jaytee Pendell Company 


Tie CLERK: in the matter of Investors Funding 
Corporation, 
THE COURT: Good afternoon, gentlemen, 
All right, what is the first matter we have on? 
Is Hampshire Towers Associates on, or is that to be adjourned? 
MR. MILLER: Yes, your Honor, it will he adjourned 
for Tae EEE three weeks. 
If your Honor will enter the order I am about 
to hand up, hased on a stipulation, this is a matter where 
we paid use and occupancy from month-to-month in order to 
retain our interest or whatever our right, title and interest 
is in the’ Seepeety. 
THE COURT: Right, 
MR. MILLER: And then adjourned approximately 
for three weeks so that the next month's stipulation may 
be prepared and signed (handing it to Court). 
THE COURT: Gant teuen, have you seen this order? 
Does anybody have any objection? 
MR. MILLER: It is in the same form, your Honor. 
MR. HAFT: Yes, your Honor, ie is the same 


standard form, 
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offer because of the guarantee of Mr, Shapiro, and potential 
problems in working out the guarantec, or the assignment 
back to us of the guarantee -- and we recognized some of 

the problems that might arise in a foreclosure proceeding 

if the guarantor were named, 

At that time the Trustee indicated its willing- 
ness to accept the offer, subject to the consent of Chase, 
which I have indicated to you was not forthcoming, and since 
then I think the Trustee has had a change of heart, and I 
|; have aertaes counsel for the various trusts, and I simply 
wanted the record in this court to reflect that all change 
! and I consider it a small change -- in the Trustee's position, 
He was unwilling and is unwilling to accept that offer, and 
we would rather take cur chances in the foreclosure proceed- 
ing. 

THE COURT: All right. ‘The next thing I have 
here is the application of the Trustee to enjoin and stay 
commencement or continuation of any suits against the Trustee 
by Jaytee Pendell Company and for other relief. 

Incidentally, gentlemen, I would like to say, 
before you argue this matter, that I think the question of 
ad hominem -- after as I think the lawyers who practice 
in this court are opposites of the Court, and I am not too 


patient with these ad hominem complaints. I want to mention 
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2 that to Mr. Katz. I would rather hear this not on the 
complaints but hear it on the merits. I just mention that. 


Para 4 | All right. 
§ | MR. MILLER: Your Honor may recall that when 
6 the matter was on the last time, the principal argument 
7 | was made on behalf of the Trustee by my associate, 
8 Mr. Schwarzfeld, and I would like to introduce him to yur 
9 | Honor again and ask that your Honor grant permission for 
10 || Mr. Schwarzfeld to argue on behalf of the Trustee. 


THE COURT: Yes. 


B2 12 MR. SCHWARZFELD: Thank you, your Honor. 
The application hy the Trustee, your Honor, is 


an application to stay an action brought by Jaytee Pendell 


Trustee. That action, your Honor, seeks to, and I quote: 
"reform and recast a wraparound mortgage held by IFC Collateral" 
The mortgage pertains to some property located 


in the State of Pennsylvania -- Bucks County specifically. 


Jaytee Pendell Company is the owner of the 


15 Company in the Supreme Court, Rockland County, against the 
property, subject to a first mortgage payable to the Ruffalo 
| 

‘ee Rank, and also. subject to a wraparound mortgage pay~ 


able to IFC Collateral. That wraparound mortgage was in 


existence at the time that Jaytee Pendell acquired its 


Ea! 
5 £= & 8 


interest in the property. 
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Your Honor, in November of 1974, when the Trustee 
was first appointed, and in ati: tte confusion attendant 
upon that appointment, the payment on the first mortgage 
that IFC Collateral forwarded to Buffalo under the terms of 
the arrangement it had received payments on the wraparound 
from Jaytee Pendell -- 

THE COURT: The Trustee was delayed in making 
the payments over. 

MR. SCHWARZFELD: That is right. The payment 
was due oh the First, with a 10-day grace period -- I be- 
lieve it was on the 18th that the priyment was sent. 

Well, the Trustee was advised by 
Bank that Jaytee Pendell had already made that payment 
directly. 

Subsequent to that the Trustee has been attempt- 
ing to make the payments but the Buffalo Bank has advised 
the Trustee that it will not accept any further payments from 
the Trustee. 

THE COURT: Why is that? Is there a reason for 
that? 

| MR. SCHWARZFFLD: I don't know. They did not 
give a reason, your Honor. It is my understanding from 
reading the correspondence from the bank to the Trustee that 


it was at the request of counsel for. Jaytee Pendell, hut I 
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Well, with this background, let me say, as your 
Honor recalls, we were before you on this on October 20th 
of last year, at which time you suggested, why don't we just 
work this out? Indeed, your Honor suggested the mechanism 
tor 3t. 

THe COURT: 7 ehooeht it could be worked out. 

MR. SCHWARZFELD: Your Honor, Mr. Katz and I 
spent a great deal of time on the telephone discussing this, 
and adopting your Honor's coueins we worked out a system 
whereby Jaytee Pendell will send to the Trustee two checks -- 


om an 
42OL ° 


one payable directly to Buffalo, which the Trustee will 
ward, and one payable to IFC Collateral. And we worked out 
various notice requirements and thinas which had heen 
cruplent; and a termination date for this agreement. 

Well, everything was set except for a problem: 
Counsel for Jaytee Pendell insisted that we agree that 
he and his client be awarded their counsel fees incurred in 


connection with this dispute. 


This matter had come up before your Honor on 


October 20th, and you said at pages 17 and 18 of the tran- 


seript of that day that Mr. Katz is free to make an applica- 


tion and you will consider it at that time, but to work 


| oue the other details. 
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Mr. Katz felt, for whatever reasons, that this 
was unacceptable, and he insisted that we agree to those 
counsel feels. : 

This the Trustee feels is entirely inappropriate, 
your Honor. 3 

Unfortunately, this leaves us in a position where 
we have to get back to the coins of this application. 

The Rockland County lawsuit, your Honor, seeks, 
and I quote again, "to reform and recast the wraparound 
mortuace:” 

Fssentially what that += 

THE COURT: Is that stayed by an order? 

MR. MILLER: No, it is not. It is an action 
presumably brought by Jaytee Pendell against the Trustee 
individually, not as against the debtor corporation, and 
under Section 959 of the United States Code -- 

THE COURT: I just wanted to get that clear. 

Okay. 

MR, SCHWARZFELD: In fact,your Honor, wnk the 
point of the acoiant County lawsuit is is quite clear ~~ 
it was an attempt to unwrap the wraparound mortgage and make 
it into a second mortgage. Indeed, Mr. Katz’ comments to 

; the Court on October 20th ~~ and this‘is at page 25 of the 


transcript -- make it quite clear that he feels that any 
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wraparound mortgage would be a substantial detriment to 
els property and should be stricken. 

Your Honor, Mr. Katz has stated that he relies 
on Section 959 as his authority for bringing this action 
and for being permitted to hring this action. 

As discussed at length in the two memoranda sub- 
mitted by the Trustee, your Honor, Section 959 does not 
apply to an action such as this, which seers to affect the 
Trustee's title to the property. Section 959 is aimed at 
things like a tort sauna kead Ag eis Trustee's agents in the 
course of conducting the business of the. bankrupt. 

This, your jonor, is very, very different. Again, 
Mr. Katz is trying to change the nature of the instrument 
held by the Trustee and by IFC Collateral -~ a change, your 
Honor, that will make that asset considerably less valuable 
as an asset of the debtor. ; 

That this action is not an action for breach 
of contract I think is made clear by two pointe: First, 


your Honor, Mr. Katz has set forth in his brief that he intend: 


sometime in the future to seek money damages for breach of 


contract -~ in fact he does it now. 
In any event, if this was an action for breach 
of contract, the only remedy would be for the late payment, 


$500, that Mr. Katz' client had to pay for the one month, 
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back in November, when the Trustee's payment to the Buffalo 


Savings Rank was late. 
/ 


Finally, your Honor, even if this action could be 
brought under Section 959, of course this Court has juris- 
diction not to allow it to go forward in order to avoid 
embarrassment bs ee estate -- and by "embarrassment" I mean 


the fact of additional litigation costs. 


In the Trustee's application we seek leave to 


commence a foreclosure action on the wraparound mortgage in- 


Bucks County. 


| THE COURT: Why is that? What is the basis for 
| your action? 
| / MR, SCHWARZFELD: Very simply, that the Trustee 
has not been paid on the wraparound mortgage since November. 
An action must be brought -- 
| THE COURT: Are you telling me that you are 
‘getting two checks? 
MR. SCHWARZFELD: This was the agreement we had 
worked out, your Honor. 
THE COURT: But it was never carried out. 
MR. SCHWARZFELD: That is right, because of 
Mr. Katz' insistance on our owes for attorney fees -~- 
we would have to bring our action in Bucks County, hecause 


that is where the property is. You cannot sue in New York 
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on a mortaage in Pennsylvania a=- at least that is my under- 
standing under both New York and Pennsylvania law, and the 
fact that the Trustee would be forced to litigate essentially 
the sane aces in two places is sufficient embarrassment to 
the sis eee of the menkeuet to wereant ehar the Rockland 
County action be stayed, and that, as requested in the 
application, the Trustee be See ee er ee an action 
in Bucks County. 

THE COURT: Do I understand, Mr. Schwarzfeld, 
that ic. Speen seeent that you thought was worked out by 
Pendell by giving two checks -~ one for che Buffalo Bank 

IFC == ae never carried cut at ali, thers 
was never a tame when sc wis aerted out. 

MR. SCHWARZFELD : That is correct, your Honor. 


THE COURT: All. right. 


‘MR. KATZ: May it please the Court, first I want 


to clarify a few misconceptions hefore I go into the sub- 


stance. of my argument. 
First of all, I never made a suggestion to the 
first mortgagee that they refuse payment from TFC, ana = 
am sure there is nothing that Mr. Schwarzfeld has that shows 
to the contrary -~ he mentioned it is only his belief. 
Second of all, my client has candered payment 


| to IFC on all principal and interest payments due to IFC 
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y) | pursuant to the wraparound mortgage. 


3 THE COURT: And how did you do that? 
i ‘ MR. KATZ: I mentioned to him that my client was 
5 ready, willing and able to deliver checks to them, and he 
6 still is ready, willing and able to deliver checks. 
7 THE COURT: Did you say you would deliver checks 


8 | only if you got attorney's fees? 
MR, KATZ: No, that is mot correct, your Honor, 


9 
: : ad 

~ 10 I told him they would deliver.if they agreed not to commence 

1] a ae action, That is the only condition, but they | @ 

12 | did not want to accept ie because they felt they were | 

13 entitled to escrow payments in addition to the principal | : 

14 || and interest, and they were entitled to the essential pay- | 

15 || ments for the water and sewer bills, and that we were not | Ss 

16 ready to give to them, oe were we willing to give the check 

17 due the first mortgage because we wanted to make sure that 

18 | the first mortgage was being satisfied, which it has been 

19 for 15 months. Anytime they want to have a check for 


20 principal and interest they only have to inform me in writ- 
21 ing, 
22 THE COURT: Let me ask, Mr. Schwarzfeld -- excuse 


me one second. 


UR. KATZ: Yes. 


25 THE COURT: file says he is ready to make these 
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payments but under some condition about the water and sewer 
bills. 

MR. SCHWARZFELD: Your Honor, it is my under- 
standing of the instruments involved that the payment that 
Mr. tate refers to are not those set forth in the wraparound 
mortgage. 

Secondiy, and perhaps more importantly -- 

THE COURT: © think he is talking about payment 
of yikes and interest on the first mortgage and the ' 
wraparound, isn't that so? 

MR. KATZ: No, no, your Honor. What they do 
is .they take our big check and give it to the first merts 
and they retain it for themselves. I am offering to qive 


them what they would have retained for themselves, pending 


the outcome of our New York State litigation. 


THE COURT: Well, I am puzzled about what the 
whole problem is. | 

AS TI understand it, Mr. Katz, you say they will 
not pay -- that you would he willing to pay IFC what they 
are entitled to under the wraparound mortgage -- 

MR. KATZ: What their ‘equity is entitled to. 

THE COURT: What their equity is entitled to. 

MR.KATZ: In other words, given their equity 


position in dollars -- 
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THE ones What ne that? 

MR. KATZ: I think about $35,000, 

THE COURT: I do not know what the mortgagee's 
equity is. 

MR. KATZ: Well, the wraparound mortgage is 


of a large amount, but it includes within it the amount of 


the firet mortage, so the difference between it and the 


first mortgage -- 

THE COURT: Right, and they say it would be : 
perfectly all right so far as the first mortgage is concerned, 
the Buffalo Savings Bank, has sot to be paid on its first 
mortgage -- there isn't any question about that. 

MR, KATZ: That is correct. We would like to 
pay them ourselves. 


THE COURT: Everybody is agreed on that, I take 


KATZ: Yes, we would like to pay them our- 
selves, 
THE COURT : why? What difference does it make? 
MR. KATZ: The difference is that we would be 
able to ensure ourselves that they will get paid. The last 
time we went through this -- 
aH COURT: No, no, wait a minute. As I under- 


stand it, there is some arrangement by which you send IFC 
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two checks -- one payable to Buffalo and one payahle to -- 

MR. KATZ: That is a third misconception I would 
like to clear up. 

THE COURT: You say you never agreed to that? 

MR. KATZ: No, your Honor. We made an agreement: --— 

THE COURT: Then let me ask you this, as I 
understand it, under the terms of the wraparound mortgage 
which Pendell signed, the payments are to be made to the 
wraparound mortgage and the provisions are that the wraparotnd 
mortgage would pay the first mortgagee. 

MR, KATZ: That is correct. They breached their 
contractual obligation to do so, and that is the basis for 
our State court action. It is a suit on a bilateral contract 
which they have breached. We are seeking -- in any event, 
that is the third misconception. 

THE COURT: What is the breach that you claim? 
What happened last October when they did not pay it? 

MR. KATZ: That is one aspect of the breach. 


THE COURT: What is the other aspect? 


MR. KATZ: The other aspect is that they misled 


us by telling my client multiple times that the payment had 


been made. My client relied on this representation, which 
was false, 


THE COURT: And how is your client hurt? 
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2 MR. KATZ: My client was hurt because the first 
3 mortgage gave him the ultimatum: Either that he get the 
wy 4 money in in two or three hours or there would he an accelera- 
5 tion of the deed, and a foreclosure. 
6 THE COURT: And he did get it in, 
q | MR. KATZ: And he did get it in. 
8 THE COURT: So the prejudice would be the question 


MR. KATZ: There was a question of interest, and 


there was a queston of credit standing with regard to the 


| 
9 of interest that he would have to pay. 
first mortgage. 

} 


THE COURT: I do not think you should be worried 
about credit standing, but what about the interest -- what 


did it amount to? 


16 MR. KATZ: Five hundred and some dollars, plus 


out-of-pocket counsel fees. 


18 | THE COURT: Well, I think -- 


19 MR. KATZ: The problem is, your Honor, that the 


Trustee tends to characterize this as just a nuisance to 


21 him that he has to litigate a contractual action in the 


State court. 


The fact of the matter is -- 


THE COURT: Well, Mr. Katz, I understand that. 


. = 8 8 


I can understand the Trustee, and you must understand that, 
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| too, that the Trustee has problems. lle is not in Rockland 
County. 
KATZ: Well, I am not in New York County. 
COURT: Where are you? 
VATZ: Rockland County. 
COURT: Oh, you are in Rockland County; 2 
KATZ: Nor am I in Bucks County. 
COURT: Nor are you in Rucks County. 
MILLER: Your Honor, may I be permitted to ~ 
| address you? 
THE COURT: Well, I am really trying to resolve 
want to hear from all of you, obviously, 
but. do not know why this thing cannot be resolved. 


I do not want to take away any action that you 


| have fro breach of contract, if you have an action for breach 


of contract in Rockland County, but I do not think the world 
is going to come to an end if that isn't decided at the 
moment. 

I would like to see a modus vivindi here by 
which the Trustee and Pendell work out an arrangement here 
so that the.common danger -- the Buffalo Savings Bank -- 
they won't come in and push you both out. That is the 
first thing, and I do net think we want that, 


The second thing, on the question of one of 
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those misunderstandings or disagreements, so far as I can 


see the only problem is this $500 which you claim -- and you 


may be quite right because you were pushed by the Buffalo Rank 


having to pay because IFC did not pay, you were damaged there. 


MR. 


MILLER: 


a bone of contention. 


THE COURT: 


I would 


I do not think that 


think so. 


has ever 


been 


It seems perfectly 


reasonable to me. There doesn't seem to be a question about 


that. 


The other question about the water and the sewer 


and that sort of thing, 


that what I would iike to see both sides do is live up 


the escrow payments, 


it seems to me 


=o 


the terms of their obligations, not only what the wraparound 


mortgage says but the wraparound mortgage proviece that pay- 


ments will be made monthly in escrow to cover the water and 


sewer, 


be worked out. 


that is what it says. 


my client is concerned 


and creditors and they 


Your Honor, 
-- I understand the 


are concerned ahout 


and I really sympathize with them. 


THE COURT: 


too. 


with me, 


MR. 


KATZ: 


Unfortunately, 


Well I am glad you 


your 
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ado, 


Honor, 


I do not know why it shouldn't 


so far as 


Trustee has banks 


their position, 


Sympathize 


I have to 
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sympathize with my client. 

"ue COURT:. I know, but let us «- 

MR. KATZ: He has been put through an inordinate 
amount of expense going back and forth in preparind papers. 

THE COURT: Okay. If he thinks he has an action 
against the Trustee because he has been put through some- 
thing, I suppose it would be appropriate for him to bring 
an action against the Trustee, if he wants to do ct. «£ ee 
not know why it should be in Rockland County. Shouldn't 
that be right here? 

MR, KATZ: My client has an office in Rockland 
County, he has a business there. I have an office there. 
Jt is a lot less expensive and more convenient to do it there. 

MR, MILLER: Your Honor, as long as we are going 
to litigate the mortgage, which is the whole thrust of the 
complaint in Rockland County -- 

THE COURT: Wait a minute, Mr. Miller. I am 
not talking about litigating the mortgage. He has a claim 
here that he says for $500. 

MR. MILLER: We agree to pay the five hundred, 
your Honor. 

THE COURT: Yes. Then he says he is damaged 
because the delay led him to expense, I take it -=- 


MR. KATZ: Yes. 
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~ THE COURT: So in addition to the $500 he got 
3 | a nasty letter from the Buffalo Bank saying, "You better pay 
» 
up or I'm going to move in on you" -- is that right? Put 


on 


that doesn't seem to me a very difficult lawsuit that has 


| 

' to be tried. 

' | My only question is where that should be tried. 

| But I do not think it is quite difficuit. 
B5 ” MR. KATZ: Well, it is not difficuit, no, your | 

10 Honor, but again, your Honor, if they would agree to the | 

11 very simple solution -~ this is is t°. solution which I | 

as ! have always agreed to -- we would send the first mortgage | 

. i their check, and we would send them their check -- they would | 

” | get exactly the same amount under my theory as they would | 

6 | under the wraparound mortgage, and they would not get, one 

” less penny. 

- THE COURT: You say in Rockland County. Where 

my is your office located? 

bid MR. KATZ: In Spring Valley. 

THE COURT: Well, that isn't so vary far away. 


What I would like to see here, gentlemen, is 


this: They say they know they owe the $500, whatever you 
lost in interest, and I do notknow whether it can be eliminatec 


from the lawsuit. 


“I 
gz & BS RB 


Then I would like to see if they agree on this 
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2 procedure, that Mr. Schwarzfeld says that every month there 


3 would be two checks, and you send one to Buffalo and keep 


4 the other one. I don't see why that isn't a perfectly 


sensible arrangement. 


then, so far asthe lawsii. 15 concerned, what 


> > ae 


7 | is left of it after you get the $500, and the vexation that 

8 || you had, I would be perfectly willing to send that to a 

9 | if you want to, and have that decided in a very short 
‘ : 10 


I think that is the sensible thing to do. I do 


referee 
time. i | 
not think y. a should bother the Supreme Court at Rockland | 
County with this great matter! 

MR. KATZ: The last solution that yenr Honor 
suggested when we were here is that we would send two un- 


certified checks to the attorney for the Trustee, who would 


serve as the trai r agent. 


THE COURT: X ‘don't care about that detail. 
MR, KATZ: Well, that is an important detail for 
us, because we want to keep that away from the bankruptcy 


court so far as further proceedings, and if there is a new 


Srustee, «= 


eo 


THE COURT: You fellows cannot get away from it 


they are stuck in the bankruptcy court. They can't get 


away from it. 
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cy 4 THE COURT: AL right. 


MR. KATZ: 


And then, of course, I want some con- 


cession from them that they would, in theory, be agreeable 


7 to reasonable counsel fees, if I can make a showing as to 


that., 


9 THE COURT: Well on counsel fees, I think that 


is part of the aggravation and the irritation that Pendell- 


has 


suffered. They say, "We were given the runaround with 


12 Sll this interest, and bey made us hire counsel ," 

: 13-1 MR.KATZ: And we had to answer this motion for 
14 | a restraining notice, and for five months we have been under 
15 a restraining order. 
16 THE COURT: I @do not think it is divisible, x 


2 ‘MR. KATZ: At any rate, this is the solution 
which you suggested, which I was amenable to. 
17 think Pendell is an aggrieved party. They say they have 


18 suffered a lot of aggrevation, and on top of that they had 


19 to hire you, 


ae | MR. KATZ: Well, I tried not to give them too 


Zl much aggravation. 


22 THF COURT: And they say they hired you and you 
‘ 23 had to do somz work, and that led to further aggravation —- 
24 | x Suppose it will come out in the evidence what the aggrava- 


tion was, what the counsel fee was. 
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It seems to me that that is all one ball of wax, 
and my suggestion to you on that would be, if you could only 
agree on the important thing, which is to keep these payments 
going and keep the Buffalo Savings Bank off both your backs -- 

MR.KATZ: On that there has never been a problem 
a problem. 

THE COURT: That is right, and this problem seems 
to be mine. I think the $500 or whatever the loss of interest 


is, you are going to get paid; so all that is left is the - 


| aggrevation of Pendell, and including your attorney's fee. 


I do not think the Rockland County Supreme Court is going to 
be fascinated by this. 

It is my suggestion that if that ds all that is 
left, that that be referred to a referee here, let him hear 


you and make a decision on it, anda recommendation, It 


seems to me that would be the more sensible thing to do. That 


| might mean one more trip from Spring Valley. 


Isn't that the sensible approach? 

MR. MILLER: I think it is except that I do not 
think your Hanor heard or perhaps took cognizance of some- 
thing that Mr. Katz said, which I want to make clear. The 
proposal is that the checks be sent to me. 

THE COURT: Well, I do not think he meant -- 


MR. MILLER: TI am not in the mortgage service 
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business, your Honor; I am in the law business. 
COURT: That is all right. 
MILLER: Mr. Katz said that is very inbortant 
to his client. 

THE COURT: Why is that important? 

MR. MILLER: You will have to ask him, 

MR. KATZ: hiciit my client felt that he had 
a bad experience with the Trustee before -- 

THE COURT: Oh, no. 

MR. KATZ: -- and with his employees, and he 
just doesn't want to -- for the same reason, perhaps, that 
Buffalo doesn't want to deal with the Trustee. 

THE COURT: I don't care about Buffalo. 

MR. KATZ: There are certain facts in this case, 
your Honor, which may oar his situation. 


My client called multiple times at the Trustee's 


office -- it wasn't just a last minute thing -- multiple 


times. Again, “Have you.sent out the check?" 

“Why haven't you sent out the check?" 

"Yes, we sent out the check. Don't worry it 
is signed; it's on the way." 

THE COURT: I think the arrangement on that 
Should be that the Trustee will notify you by -- what will 


you do with the checks -- send it with a covering letter? 
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MR, MILLER: A copy of the covering letter. 

THE COURT: With a copy of the covering letter 
to penaeti so that they do not have to chase you. 

i think that tis fair. 

MR. KATZ: <f the attorney for the Trustee agrees 
to the concept of the $500 and the concept of reasonable 
attorneys! poua. 

THE COURT: No, that is something that has to” 
be tried by the referee. 

You talk about this, Mr. Katz, but the only way 
| that attorneys' fees come into this, in ] Opinion --— it is 
not a question of Pendell's aggravation and expense. 

MR.KATZ+: Well, my ciient -- 

THE COURT: It is all one ball of wax, and it 
has to be handled that way. 

MR. KATZ: Well, my client feels he is foregoing 
substantial legal rights hy not prosecuting this action in 
the Supreme Court in Rockland County. 


THE COURT: Well if he feels that way, all right, 


| you will have to take that action, but I think it is sort 


of silly myself. 
MR. KATZ: I did not make an argument on the 
merits of this case, your Honor. 


THE COURT: Why don't you talk to your client 
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again and tell him what happened here, and tell him that I 
| will be very happy if the problem -- I can understand his 
| aggrevation and the expense that he has been put to by the 
acts of the Trustee, and I would be happy to make an arrange- 


ment whereby that could be heard and tried by the referee 


here, and see how we come out of it. Rut I cannot split it 


up. 

MR. KATZ: No. I am just wondering what che. 
issue would he -- the amount of attorneys’ fees or the con- 
cept whether he is entitled to attorneys’ fees. 

THE COURT: I don't know. That would be up to 
the evidence which was introduced and wnat the law was. 
am not prepared to decide that, but otherwise the only thing 
I can do ~-- and I don't want to do it; I don‘t think, in 
the first place, that the Rockland County Supreme Court is 
going to be interested in this case; and, secondly, I don't 
know why this is necessary. 

MR.KATZ: It is necessary -- well, first Of all, 
it is proper, because my client has a legal riqht to prosecute 

“the case. 

I have indicated in my brief, and I have a new 
case that I found in the Southern District, decided by Judde 
Werker, which reconfirms our position. 


THE COURT: All right. I wish you would do that, 
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MR. MILLER: No, I should also like to mention 
this, your Honor erystalized and distilled the issue down 
to really a matter of attorney's fees, and any other agora~ 
vation -- 

MR. KATZ: That is not the case. 

THE COURT: I don't want to prejudge Mr. Katz' 
case on that. He says there was other aggravation, that 
attorney's fees is one part of it. 

MR. MILLER: The only matter that I want to bring 
your Honor's attention to is that since November 1974, roughly 
14 or 15 months, the Trustee hasn't received his portion 
of.the check on this mortgage. 

THE COURT: Right. 

MR. MILLER: Nor has he received any interest 
because, as Mr. Katz stated earlier, there waS a condition 
attached to paying it, which was in effect that we agree 
to unwrap the wrap, 

MR. KATZ: That is not the case, 

MR. MILLER: That we agree not to prosecute the 
foreclosure action +- 

MR. KATZ: That is right. 

MR. MILLER: -- which basically is the same 


thing, your Honor. 


The only way that the Trustee can protect himself 
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the Trustee, without prejudice to whatever happens with 
Mr. Katz when he comes back, because the Trustee has certain 
claims here, too, that there is certain injury, and it con- 


tinues. 


THE COURT: Well, everybody is aggravated, I 
can understand that. | 
MR. KATZ: The main thing, your Honor, is that 
we have insured that the mortgage is satisfied for 15 months 
without fail on time. : 
THE COURT: Well I am asking them to send you 
a copy of the letter so that you will know -- a copy to 
waytee Pendell <= not a copy to you but a copy to Jaytee 
Pendell. I will ask the Trustee to do that. These checks 
are obviously not going to be to any named attorney in this 
big law firm; they should go to the Investors Funding where 


their office is, 630 Fifth Avenue. 


is as to foreclosure. So I just want to point out that 


Can you think of anybody who would be handling 


MR. MILLER: Yes, we have attached the affidavit 
of special counsel. You are speaking of in Pennsylvania? 
THE COURT; he ee when the checks come in, | 
MR. MILLER: It will go to the Mortgage Servicing 


Department of Investors Funding. I will ask the Trustee for 
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name of an individual. 

THE COURT: Give Mr. Katz the name of a particu- 
lar individual so that -- 

MR. MILLER: So that they would send it to his 
attention, 


THE COURT: <= so that he knows it will be taken 


that there will be no pushing around. 


Mk. MILLER: 2 will find that out. 

THE COURT: Okay. 

MR.MILLER: I cannot give you a name now. 

THE COURT: Very well. 

Now I will give you an opportunity to work this 
out -~ see if you cannot work this out. - I will pet this 
matter over again, and see if you can't work it out. 

aed also, if you want to give me a memor of law -- 


MR. KATZ: Well, I did submit a very extensive 


THE COURT: <£ bea your pardon? 

MR. KATZ: I did submit a very extensive brief 
in my opposition Papers. I would mostly rest on that -- and 
I will give you the new case in the Southern District, 

'THE COURT: Yes. Give me the new case in the 
Southern District -- just give me two or three pages on it, 


and I will ask them if they want to go into the law, whether 
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it should be tried in Rockland County. 
I think the other thing is more practical. 
You discuss it with your client. 


MR. KATZ: Okay, your Honor, 


THE COURT: Would it be appropriate if we then 


put this over for two weeks and see how you aqet along? 


MR. MILLER: Would that be about February 2 -- 
is that satisfactory? 

THE COURT: Yes. 

MR. MILLER: That is fine, your Honor. 


MR. KATZ: Can you make it three weeks, your 


COURT: Would you rather have it three weeks? 
KATZ: Yes. 


MILLER: I have a personal problem: I will 


COURT: You will be away at that time, 

MR. MILLER: The week following that, and the 
following week is a holiday, your Honor =~ I want to tell 
yOur Honor about this in advance -- it is Washington's Birth- 
day. 

THE COURT: That is not being celebrated on 
the 22nd. 


MR. MILLER: No, on Monday, the 16th. 
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THE COURT: If I put this over will somebody 
else from the Trustee's office then be here? 

MR. I think Mr.. Schwarzfeld. 

(Mr. Miller confers with Mr. Schwarzfeld off 
the record.) 

MR, MILLER: He won't be available either. 

MR. SCHWARZFELD: I have a deposition out of 
town, your Honcr. 

MR. MILLER: On the 9th, your Honor, we would 
be available -- Mr. Schwarzfeld will be here. 

THE COURT: February 9th, would that he all 
right with you? 

MR KATZ: Yes. 

THE COURT: All Fight, let us put it down for 
February 9th. | 

MR. MILLER: Thank you, your Honor. 

THE COURT: All right, gentlemen. 

Now while you are here I would like to say one 
thing: I am starting quite a long multi-defendant criminal 
trial tomorrow, and I have a problem. My problem is that 


a week from Wednesday I have to go out to San Diego because 


I am chairman of the Judicial Conference Committee of the 


United States on the Criminal Justice Act, which means that 


this long trial that I am starting I won't he able to sit 
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